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LANDMARK DECISION REPRESENTS A VICTORY FOR

AUCKLAND SPCA
by Anita Kundu

On 10 May 2004, in the Pukekohe District Court, Judge Sharp issued the first custodial
sentence in an Auckland SPCA Prosecution since 1987. Mark Lang was found guilty of ill-
treating a dog and was issued with a three month prison sentence, cumulative upon an existing
15 month sentence for assault on his partner. Judge Sharp denied Lang leave to apply for
home detention. Lang was also disqualified from owning or exercising authority over animals for
a period of 5 years under s169 of the Animal Welfare Act 1999. This landmark decision
represents a significant victory for the Auckland SPCA.

This case concerned the ill-treatment of Sha, a 9 year old Belgian Shepherd-
Malamute cross dog. Sha’s owners, Nicholas and Ali Murray, are the caretakers
of Ramarama Country Inn Units, where Lang resided. During the evening of 21
December 2003, while Sha was tied to the front of his owner’s unit, Lang first tried
to hit Sha with a rake and then stabbed him with a sharp instrument, causing a

3cm deep puncture wound near the left jugular. Sha was taken to the SPCA

Animal Hospital in Mangere in a serious condition and died a short time later.

Judge Sharp described the incident as a “callous and unprovoked act upon a
defenceless and much loved pet”. Her Honour commented:

“If you were injured in any sort of attack by the owner of the dog Belgian-Shepherd/Malamute
after the incident, and | have no evidence of that whatsoever, then cross. Both breeds exhibit
whilst the law will never permit or tolerate matters being taken into qual'("t'gs °ftag‘:°t".’|" an;’i
one’s own hands, perhaps it is some sort of poetic justice, quite make cevotec tamtly pers.

frankly.”

In reaching the sentencing term, Judge Sharp relied upon the purposes and principles of the
Sentencing Act 2002. Her Honour made it clear that Lang’s failure to plead guilty, the absence
of a defence and his failure to give or call evidence were factors that contributed to Her
Honour’s decision.

Her Honour also considered the gravity of Sha’s injury in handing down the three month
custodial sentence: [Continued on page 2]
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The ARLAN Report is a not-for-
profit undertaking produced by
ARLAN. It is intended for a wide
distribution. Please copy freely.

We are only able to produce this
informational report because of the
generosity of our members and
friends. If you enjoy the Report and
would like to contribute to its
continued existence, please contact
us at: C()]]t].il)uti()l]s@ﬂrlﬂl].()].g.l]z or

simply send a cheque made out to
ARLAN to the PO Box listed
below.

We welcome your feedback and any
constructive criticism you may have.
If you have any comments, please let
us know by e-mail at:
newsletter@arlan.org.nz or:
ARLAN

PO Box 6065

Wellesley St.

Auckland, New Zealand

FIRST CUSTODIAL SENTENCE SINCE 1987

“l consider that the injury from which Sha died, or the
effects of it, which you caused was a very serious one.
Perhaps not, sadly, the most serious of injuries that | have
seen caused to an animal, however certainly deserving of
half of the maximum penalty, which is the three months
that | have talked about.”

Judge Sharp expressed concern that Lang’s pre-existing sentence
also involved serious violence. However, Her Honour stressed
that the sentence issued in the case would be cumulative upon his
existing sentence since the two offences were completely discrete
matters. Judge Sharp’s comments, in relation to sentencing,
should also serve as a useful precedent for future animal welfare
prosecutions.

Auckland SPCA Senior Inspector, Bruce Wills, described the
sentence as one “commensurate with a cruel and remorseless act
and the publics’ opinion of such acts against animals”. This
decision represents a clear victory for the SPCA. It is anticipated
that the decision will influence the imposition of custodial
sentences in future animal welfare prosecutions.

UPCOMING CONFERENCES/WORKSHOPS:

UNIVERSITY OF NEW SOUTH WALES 11™ ANNUAL ANIMAL LAW
Faculty of Law CONFERENCE

Solicitor Geoffrey Bloom will be presenting 25-26 October 2004

a Masters of Law course in “Building Animal Friendly
Animal Law in the second semester 2004 Communities through
Legislation, Community
Action, and Legal
Advocacy”

NEwW ZEALAND COMPANION ANIMAL
CouNciL WORKSHOP

25 August
Grand Tiara Hotel
Rotorua

YALE LAW ScHOOL

5-7"" November 2004
“The Future of Animal
Law”

FOR MORE INFORMATION ON ANY OF THESE CONFERENCES/WORKSHOPS PLEASE
SEE OUR WEB PAGE — WW\W.arlan.org.nz
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TRANSFER OF ANIMALS FROM WILD TO ZOOS CAUSES
SIGNIFICANT DISTRESS TO ANIMALS

whose physical, health and behavioural needs cannot be met in a zoo environment must not be
bred for the purpose of exhibition, and that euthanasia should not be routinely used as a method
of population control. ARLAN believes all of these issues to be significant concerns that require
regulation.

Transfer and Acquisition of Animals

The Code currently sets no Minimum Standards to regulate the acquisition or transfer of animals
in (or to) zoos. The movement and transfer of animals either between zoos or from the wild into
a zoo environment can cause significant distress to animals, especially where it involves:

* The capture of wild free-roaming animals and their placement in a zoo;

* Separating highly social animals from their social groups and families; or

* Separating highly territorial animals from their normal environment and home range.

ARLAN considers that the distress caused may in some cases be sufficient to constitute “ill-
treatment” within the terms of section 29(a) of the AWA. In fact, there has already been
discussion on this issue in the Australian case of Pearson v Janlin Circuses Pty Limited [2002]
NSWSC 1118 in relation to the treatment of a circus elephant named “Arna”. Arna had been
held as a solitary elephant for many years when she was introduced to three other elephants,
which were then removed several hours later. This caused Arna significant distress. The Court
found that “the evidence as it then stood could establish that as a result of Arna having been
brought into contact with the other elephants and those elephants having been taken away,
Arna became distressed and therefore was inflicted with pain within the terms of the Act.” The
case was lost for cause, however in New Zealand the offence is one of strict liability (see s30).

On this basis ARLAN submitted that the kinds of highly stressful situations mentioned above
should be specifically prohibited except in exceptional circumstances i.e. where it is in the best
interests of the species, the individual animal, or the larger social group to which the animal
belongs. Steps should also be taken to minimise distress and every attempt should be made to
move highly social animals in groups or pairs. It is important that the Code sets Minimum
Standards in this area, since compliance with the Code is a defence to charges under the Act,
an inadequately comprehensive Code both fails to protect animal welfare and can thwart
legitimate cruelty prosecutions in this area.

lliness and Disease

* The AWA requires owners and persons in charge of animals to alleviate pain or distress
(s11), and also to ensure animals are rapidly diagnosed and protected from significant
injury and [Continued on page 6]



Animal Rights Legal Advocacy Network Report 6
DRAFT CODE STILL FAILING TO PROTECT ZOO ANIMALS

disease (s4(e)). As commentators within MAF have noted, these provisions aim to move
away from being the ‘ambulance at the bottom of the cliff. They focus instead on
preventing harm and treating problems as they arise. The Code would currently fail to
provide adequate Minimum Standards and implement the requirements of the Act in this
area, for example:

* Minimum Standard 2 only requires that alternative provisions be made for individuals or
species once they show “chronic signs of distress related to their environment or
management”.

* The Code only recommends - but does not require - that food should not contain toxic or
infectious substances or contaminants likely to cause harm.

* The Code only recommends - but does not require — animals with infectious diseases be
kept separately from others animals, and that the zoo be able to provide separate water
and feeding systems.

* The Code only recommends - but does not require - that a veterinarian be consulted
immediately if there is “acute abdominal pain or colic; respiratory distress; serious injury
involving deep wounds; severe hemorrhage; ... inability to rise or stand or keep stable in
water... the animal is comatose” etc.

* The Code only recommends - but does not require — that vegetation capable of harming
the animals be kept out of reach; that floor surfaces should not damage paws or hooves;
that animals are adequately protected from the weather......

The Code is riddled with provisions such as these, which are frankly inadequate. Once an
animal is showing “chronic” signs of distress the problems have obviously been going on for
some time, and s4(e) of the Act would require intervention at an earlier point. Sections 4(a) and
11 would also certainly seem to require that an animal that cannot rise, or is comatose, or is
hemorrhaging receive immediate veterinary treatment — this should not be optional! The
Minimum Standards in the Code would not adequately protect animals from significant injury or
disease and as such the Code does not comply with the Act in this area.

ARLAN made submissions on a variety of Minimum Standards and recommendations relating to
animal health care and treatment. In most cases our submission was that recommendations in
the Code would be more appropriate as binding Minimum Standards and that the Code had not
been adequately updated in line with the new provisions of the AWA.

The Opportunity to Display Normal Patterns of Behaviour

One of the reasons this Code was earmarked for revision was out of concern that it did not
comply with s4(c) of the AWA which requires that animals have the “opportunity to display
normal patterns of behaviour”. A specific section of the Code deals with this issue but
disappointingly, the focus is on accommodating animal’s growth and development, exercise and
[Continued on page 7]



Animal Rights Legal Advocacy Network Report 7

MINIMUM STANDARDS TOO GENERAL [continued from page 6]

environmental enrichment programmes rather than accommodating animals’ natural social and
environmental environments or catering for their natural behaviours i.e. tree-climbing,
swimming, foraging etc. Instead, these later factors are incorporated within non-binding
recommendations although they are central to implementing s4 requirements.

Minimum Standard 11(a) of the Code requires that “appropriate” environmental enrichment
programmes “be developed for each species”. However ARLAN is also concerned that the term
“appropriate” is inherently subjective. Is placing a single swing rope or ball in an enclosure
sufficient? What is the goal of the programme? How is its effectiveness and appropriateness
measured? It was ARLAN’s submission that the Code should require that enrichment
programmes provide sufficient stimulation so that displacement activity and stereotypic
behaviour does not develop or, if it already exists, that it does not worsen. This would allow
some practical measure for assessment purposes. We also suggested that the Minimum
Standard must require zoos to “implement” or “introduce and maintain” enrichment programmes,
not just “develop” them!

ARLAN views the standards concerning environmental enrichment as important and recognises
that such programmes can substantially improve the lives of animals in zoos. However
technically, if the animal’s needs are being met, and the Act complied with, then such
programmes should not be necessary.

Conflicting Provisions and Subjective or General Standards

As mentioned earlier, many of the key concerns ARLAN has regarding this Code arise not
because the Minimum Standards have been set too low, but because of technical issues
relating to the application and interpretation of those Standards. A large number of the Minimum
Standards use general or subjective terms that leave them wide open to interpretation. This is a
peculiarity to this Code. Draft Codes in other areas set quantifiable and specific standards
regarding space requirements, appropriate food and shelter (heating, lighting, substrates etc.).
The Code for Zoos does not contain this detail. The Code sets no minimum enclosure sizes and
contains no species specific requirements. Instead several key standards simply restate the
wording of s10 of the Act; that animals “physical, health and environmental needs” must be
provided for, or even simply that their “welfare” should be provided for. There is a danger that
such general wording could lead to inconsistent standards being applied from zoo to zoo - and a
de-facto self-regulatory scheme developing as a result. We consider that more detail must be
provided to ensure that clear bottom lines are drawn. This is necessary in order to ensure that
zoos are aware of their obligations and that compliance can be assessed and enforced! This
problem is aggravated by the fact that many of the non-binding recommendations in the Code
are highly detailed, and appear to conflict with related Minimum Standards. This has served to
undermine the scope of many Minimum Standards. For example: [Continued on page 8]
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INTERNATIONAL CONFERENCE ON ANIMAL LAW BRINGS
TOGETHER EXPERTS FROM FIVE CONTINENTS TO DISCUSS

PROGRESS ON THE LEGAL TREATMENT OF ANIMALS
by Peter Sankoff

In late April, animal law enthusiasts from across the world descended on San Diego, California
for the first ever international conference devoted entirely to animal welfare law. This exciting
event, which brought together speakers from five continents, was an overwhelming success.
Participants were treated to seminars on a number of varied subjects, and were enlightened
about the state of animal law in various international jurisdictions.

N E T IR TR T T Y The conference was the brainchild of
L David Favre, Professor of Law at the
VR = Detroit College School of Law at
~ Aflfq IINK/IﬁéNIA? g I]\; 7A L Michigan State University. Favre
3 ,‘ Yo7 f er eNCe stated that the conference was a
L3N -9 | critical step in the continued
) development of animal law as a valid
and important legal discipline. Just as the first animal law conference in the United States —
held some twenty years earlier — was critical in helping to develop new ideas in the area, this
conference was needed to begin expanding these concepts worldwide, and checking in with
friends who could bring their own unique experiences forward for the benefit of others.

The conference content was both diverse and appealing. Over a two-day timetable that was
chock-filled with interesting presentations, the audience heard about topics ranging from Welfare
Standards in Africa to the treatment of bears in China. We learned about the disappearing
Great Apes of Africa and the use of animal law through the courts in India. Favre’s address on
globalization and its impact on animal welfare, focusing upon the spread of factory farming
through Europe, was extremely thought-provoking, albeit somewhat distressing as well.

An obvious highlight of the conference was the opportunity it provided for animal law
practitioners worldwide to come together and share ideas. In many ways, the informal meetings
were as instructive as the conference itselfl Personally, | was able to exchange information with
delegates from the United States, Africa and Australia. | learned about the incredible steps
forward that have been made in India, and the appalling situation of animal standards in other
jurisdictions around the world. Conference participants were equally interested in hearing about
the state of the law in New Zealand, and also about ARLAN’s development as a organization.

The conference’s success has prompted calls for another meeting in a few year’s time. As both
speaker and participant, | enjoyed my time in San Diego immensely. It was extremely uplifting
to know that there are others worldwide working as hard as we are to continue enhancing the
legal treatment of animals. | look forward already to attending the second edition of this
important conference.
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SPCA 7151 ANNUAL CONFERENCE AND AGM
by Cherie Gum

The SPCA held their 71* Annual Conference and AGM at the Waipuna Hotel, Auckland, on 22-
23 May 2004. The conference featured three keynote speakers, RSPCA Australia President
and WSPA Vice-President Dr Hugh Wirth, author Jeffrey Masson, and Dr Bill Temple. There
were also addresses by Auckland’s Mayor the Hon John Banks QSO, Jenny Campbell from
Avocado Press and Glenys Oogjes from Animals Australia.

Jenny Campbell’s single handed contribution to making a difference to animal welfare both in
New Zealand and internationally is exceptional. Jenny is the creator of the
‘Smarter than Jack’ series. She wrote the book with the desire to increase
public awareness and respect for animals. Her vision is to make ‘Smarter
than Jack’ synonymous with smart animals and a household name all over the
world.

Published in 2002 ‘Smarter than Jack’ went on to raise $80,000.00 for the
New Zealand SPCA, became a best-seller and won the Nielsen BookData
Special Recognition Award. She subsequently published two more books,
one in New Zealand and one in Australia, ‘Smarter than Joey’. Over
$135,000.00 has been raised to help animals. More books are set to be published with the view
to changing people’s attitudes towards animals.

Jeffrey Masson talked about his latest book ‘The Pig Who Sang to the Moon’. The book is an
exploration of the emotional lives of farm animals, with a chapter dedicated to each of the main
animals we raise for food. Jeffrey argues that an animal can only be happy when it is living
under conditions that allow it to express its natural behaviour and to feel the emotions that
accompany that behaviour.

As a society, Jeffrey says we ask what makes dogs and cats happy, but don’t care what makes
a chicken happy. Broiler chickens only live 42 days. He says that wouldn’t be their choice. To
avoid a conscience people just don’t talk about farm animals having emotions.

Dr Hugh Wirth outlined the history of animal protection from early Europe where the first
legislation protected cattle and horses used in haulage or transport to its spread to the southern
hemisphere within 50 years of its founding in Europe. The animal welfare movement began
when people started travelling and saw how animals were treated in other countries. Dr Wirth
sees the only way for animal welfare to succeed is through global campaigns. In 1950 USA
started ISPA, the Europeans formed WFOPA. In the 1980’s the two groups amalgamated to
become WSPA, whose principle objective is to raise money to protect animals in
underdeveloped countries.

The Conference provided me with optimism that both nationally and internationally the animal
welfare movement is still in full force and there are many positive people out there prepared to
give their time to keep it going.
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IN MEMORIAM

On May e
20, 2004, E»‘Fi {
Napoleon, £ '
the
beloved
companion
of Peter SRR ES
Sankoff and Ursula Hendel, a friendly
and frisky beagle/collie cross, died of
lung cancer in Ottawa, Canada.
Napoleon’s picture is well known to
supporters of the ARLAN Report, as
he has graced the pages of this
publication twice (July 2002, and on
the cover in February 2003). In the
latter picture, you can see him at his
best, bounding across the open grass
with a tennis ball firmly grasped in his
mouth, and his large floppy ears
flailing wildly.

Napoleon was the inspiration for my
decision to devote so much of my
career to the advancement of animal
welfare. When | met him, | was not
too wild about dogs, but that quickly
changed. Through my years with
Napoleon, | learned a great deal
about their intelligence, their innate
emotional sensitivity, and their
tremendous capacity for love.

Napoleon was an outstanding
companion, and an integral part of
the last ten years of my life. Though
he provided an incredible lifetime of
memories, his presence will be sorely
missed by all who knew him. Special
thanks to Scott Optican and Sonia
Saul, who provided a donation to
ARLAN in Napoleon’s memory.

-Peter Sanﬁoﬁ:

ANIMAL LAW WEB SITE OF THE MONTH

This month’s review, by Cindy Leung, is on the
AVAR website - http://www.avar.org/.

AVAR stands for Association of Veterinarians for
Animal Rights. It is a Californian based
organisation which was formed in 1981 by two
Veterinarians. AVAR accepts that there may be
benefits from using animals in research, teaching
and education. However, this does not mean using
non-human animals to obtain these kinds of
benefits is justified. AVAR believes that there are
alternatives available that can achieve the same
result without the use or kiling of non-human
animals.

The ‘Alternative to education database’ is a major
part of this site. This database identifies
educational methods that involve minimal use of
non-human animals but at the same time achieves
the same teaching or testing purposes. This
section is very useful for animal rights advocates
when trying to lobby medical schools or
laboratories to abandon a particular use of animal
for research, testing or educational purposes.

The ‘Publication’ section also contains a lot of
interesting materials. Newsletters published by
AVAR since 2001 can be found in this section. The
‘Directions’ is a newsletter similar to the ARLAN
monthly report and covers a wide variety of animal
law related topics. @ AVAR also publishes a
newsletter called ‘Alternatives’, which focuses on
veterinarian education and promotes the use of
non-animal alternatives in medical schools.

This is a very diversified website and contains a lot
of useful information. The ‘Links’ section also
provides links to a lot of animal rights groups all
over the world. However, as this website is
addressed to veterinarians, it contains a lot of
medical jargon. You may need to have a dictionary
by your side when you read through this site.
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CALL FOR HELP!

One of ARLAN’s central mandates is to improve the understanding and accessibility of
the law relating to animal welfare. We have made no secret of our dissatisfaction with
the difficulty in accomplishing this. New Zealand law in this area is notoriously hard
to research, as most judgments are unreported, and scattered across the country.

Peter Sankoff, Lecturer at Auckland University’s Faculty of Law, and member of
ARLAN’s Executive Committee, has begun research and organization for a short text
tentatively entitled Animal Welfare Law in New Zealand. The idea for the text is to
provide practitioners, judges and legislators with handy access to the law relating to
animals. It will discuss the theoretical underpinnings of Animal Welfare law and make
recommendations for improvements.

Unfortunately, we recognize that most of the law in this area is unreported and
somewhat difficult to access. As a result, we are hoping to circumvent this problem
by calling on you, ARLAN’s members and newsletter readers, to assist in any way you

can. We urgently require copies of ANY unreported cases with some legal
significance decided under:

The Animal Protection Act 1960
The Animal Welfare Act 1999

The Dog Control Act

The Marine Mammal Protection Act

A database of all the cases in ARLAN’s possession has now been compiled. Rather
than sending copies of case material, send a list of cases in your possession that can
be checked against our database.

Case names can be mailed to:

Peter Sankoff

9 Eden Crescent
Faculty of Law
University of Auckland
Auckland
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Improving the law +0 improve +he conditions of animals

ARLAN is an organization of New Zealand lawyers and law students established in 2001,
working to improve the law as it affects animals. We need your help to make this a reality.

How you can help?

* Information — By joining our e-mail chat group you can learn more about animal law
issues in New Zealand. In turn, you can keep us posted about issues arising near you.
E-mail: contact@arlan.org.nz to join in. Also, check out our web page:
www.arlan.org.nz

Become an Active Member of ARLAN — ARLAN urgently needs dedicated lawyers
and law students who care about the plight of animals to join our cause. We succeed
only to the extent that we have supporting volunteers who are willing to help. There are
a number of ways you can assist, and what we need most is your time and enthusiasm!
Several projects are underway and require assistance:

-the ARLAN Report needs volunteers to assist in writing and production. We also
require volunteers outside of Auckland to assist in distributing our newsletter. To
help out contact: newsletter@arlan.org.nz

-the ARLAN Animal Cruelty Committee needs volunteers to help us ensure that
better animal cruelty prosecutions are undertaken where animals are deliberately
hurt. This committee is still in the process of being established, but for more
information, contact: cruelty@arlan.org.nz

-the ARLAN Legislative Review Committee needs volunteers to assist in
reviewing and making submissions on legislative initiatives at different levels of
government. To help contact: betterlaws@arlan.org.nz

-support ARLAN and learn about Animal Law by attending one the ARLAN Seminar
Series. Watch out for notices in this newsletter.

-There are other ways to help! If you're not sure what you wish to do, just send us
an e-mail at any of the addresses listed above. We'll find a way for you to help!

* Support ARLAN Financially — ARLAN is a non-profit organization that exists through
the generosity of its members and supporters. While we endeavour to keep costs low,
several of our activities require some degree of financial support including the
maintenance of our website, and distribution of this newsletter. Any amount you can
give would be hugely appreciated. To make a financial contribution, contact:
contributions@arlan.org.nz, or simply send a cheque made out to ARLAN to: ARLAN,
PO Box 6065,Wellesley St., Auckland, New Zealand.




